Town of Wascott
Douglas County, Wisconsin

Ordinance 2013-03
Nonmetallic Mine Operator’s License

Section 1. Findings, Purpose and Authority

1) Findings. Nonmetallic mining operations, while serving as a vital component of
our state and local economy, can have both direct and indirect adverse impacts on human health
and the physical environments, if not regulated properly. Studies have documented that
nonmetallic mining operations can generate harmful levels of dust and noise, particularly if
blasting and crushing operations occur. The use of rural highways that have not been designed or
constructed to meet the potential volume of traffic generated in association with nonmetallic
mining operations, and constructed to standards consistent with the safety of the traveling public in
light of such use, also present safety concerns to residents and their families.

Although the State of Wisconsin regulates certain environmental aspects of nonmetallic
mining operations, including, but not limited to surface and groundwater contamination and
withdrawal and air pollution, and although the State has also established a system of regulating
nonmetallic mine operation reclamation efforts under Wis. Admin. Code Ch. NR 135, the Town
finds that certain public health, safety and welfare concerns of a local nature have not been
adequately dealt with by the State, and that some operators are unaware of regulatory
requirements, thus occasioning the adoption of this Ordinance.

2 Purpose. In accord with its legislative authority under the police power, as defined
generally under §61.34(1), Wis. Stats., the Town Board makes this statement of purpose that the
regulation of the manner in which Nonmetallic Mining Operations in the Town are conducted is in
the health, general welfare, and safety interests of the residents and property owners in the Town.
This Ordinance shall also be applied to the extent indicated herein to pre-existing Nonmetallic
Mining Operations. To this effect, the Town Board concludes that engaging in this legislative
effort and enforcing standards applicable to Nonmetallic Mining Operations will advance the
public health, safety, and general welfare by: (1) having as their objective the preservation of
property values in the Town; (2) assisting to preserve the rural character of the Town, composed of
a mixture of farms, residences, woodlands, marshes, and small businesses; (3) limiting the
interference of Nonmetallic Mining Operations with the use and enjoyment by adjoining owners
and residents of their properties and homes, and (4) mitigating adverse impacts to Town highways.

3) Authority. This Ordinance is adopted pursuant to the Village powers granted to the
Town Board under Wis. Stat. 88 60.10(2)(c), 60.22(3), 61.34(1) and (5), and 66.0415, and its
authority under Wis. Stat. § 349.16(1)(c).

Section 2. Applicability, Scope. and Interpretation

1) It is the intent of this Town, that this Ordinance shall apply to all persons engaging
in Nonmetallic Mining Operations within the Town of Wascott, except as set forth in sub. (2). This
Ordinance shall also apply to all persons engaging in Nonmetallic Mining Operations which were



commenced prior to the effective date of this ordinance.

(2)  This Ordinance shall not apply to persons engaging in the following Nonmetallic
Mining Operations:

@) Excavations or grading by a person solely for domestic or farm use at that
person’s residence or farm, including cranberry operations, except where the sand removed
for cranberry operations is sold.

(b) Excavations or grading conducted for the construction, reconstruction,
maintenance or repair of a highway, railroad, or any other transportation facility where the
excavation or grading is entirely within the property boundaries of the highway, railroad or
other transportation facility.

(©) Grading conducted for preparing a construction site or restoring land
following a flood or natural disaster.

(d) Excavations for building construction purposes conducted on a building site.

(e) Nonmetallic mining at nonmetallic mining sites where less than one acre of
total affected acreage occurs over the life of the mine.

()] Removal from the earth of products or commodities that contain only minor
or incidental amounts of nonmetallic minerals, such as commercial sod, agricultural crops,
ornamental or garden plants, forest products, Christmas trees or plant nursery stock.

3) The use of Town highways shall be subject to Section 8 of this Ordinance.

4) Interpretation.

@ Abrogation and Greater Restrictions. Except as is set forth expressly herein,
it is not the intent of the Town Board to abrogate, annul or repeal any other ordinance of
the Town or to alter the applicability of laws which are of statewide concern within the
Town. To the extent that a conflict arises between this and any other ordinance, rule or
regulation, the more restrictive of them shall control.

Section 3. Definitions
The following definitions shall apply to and govern interpretation of the terms:

1) “Adjoining property” means all legally-described parcels of real estate that are
situated within 2,640 feet (*2 mile) of the border of a legally-described parcel on which a
Nonmetallic Mine Site is located and upon which a single or multi-family residence is situated,
and which residence exists as of the date of this Ordinance.

2 “D.0O.T.” means the Wisconsin Department of Transportation.



(€)) “Exceptional Maintenance” means maintenance above and beyond Normal
Maintenance, which is occasioned by the use of Town highways by motor vehicles and heavy
equipment by the Operator, in conjunction with the construction, operation, maintenance, and
reclamation of a Nonmetallic Mine Site. Exceptional Maintenance shall be determined upon the
basis of a study of the Town highway to be used for hauling on or immediately after the effective
date of this Ordinance, if such a study is performed. If no study is performed, Exceptional
Maintenance shall be determined on a case-by-case basis with respect to the proposed highway use
in association with specific Nonmetallic Mining Operations. The purpose of such study shall be to
determine the condition of the highway, its remaining useful life and any immediate repairs or
improvements required in order to facilitate the anticipated weight and volume of traffic to and
from the Mine Site. Upon the basis of annual or periodic inspections, it is determined maintenance
or repairs beyond Normal Maintenance are required as a result of the Operator, such maintenance
or repairs shall be characterized as Exceptional Maintenance and the costs shall be paid by the
Operator.

4) “Exploratory boring,” “exploratory borehole,” or “borehole” shall mean an
excavation or opening deeper than it is wide that extends more than 10 feet below the ground
surface for the purpose of obtaining information on the physical, chemical, radiological or
biological characteristics of geological formations or depth to groundwater.

(5) “Highway” is defined as having the meaning under §990.01(12), Wis. Stats.

(6) “Landowner” means the person who has title to land in fee simple or who holds a
land contract for the land.

(7) “Mine Site boundary,” or “Mine Site boundaries,” shall include the proposed
boundary of the Nonmetallic Mining Operations as submitted in the Operator’s application and
also include the outermost legal boundary of any parcel or parcels of land on which Operations
will occur.

(8) “Nonmetallic Mine Site” or “Mine Site” means all contiguous areas of present or
proposed mining including the following:

@ The location where nonmetallic mining is proposed or conducted.

(b) Storage and processing areas whether contiguous or not to areas excavated
for nonmetallic mining.

(©) Areas where nonmetallic mining refuse is deposited.

(d) Areas affected by activities such as the construction or improvement of
private roads or haulage ways for nonmetallic mining.

(e) Areas where grading or regrading is necessary.
() Areas where nonmetallic mining reclamation activities are carried out or

structures needed for nonmetallic mining reclamation, such as topsoil stockpile areas and
channels for surface water diversion, are located.



9) “Nonmetallic Minerals” means a product, commodity or material consisting
principally of naturally occurring, organic, inorganic, nonmetallic, non-renewable materials.
Nonmetallic minerals include but are not limited to stone, rock, sand, gravel, asbestos, beryl,
diamond, clay, coal, feldspar, silica, peat, talc and topsoil.

(10)  “Nonmetallic Mining Operations” means any or all of the following:

@ Extraction or excavation, from the earth, of mineral aggregates or
nonmetallic minerals for off-site use or sale, including use of mining equipment or
techniques to remove materials from the in-place nonmetallic mineral deposit, including
drilling and blasting, as well as associated activities such as excavation, grading and
dredging of such nonmetallic minerals.

(b) Manufacturing or processing operations that may involve the use of
equipment for the crushing, screening, separation, or blending of the mineral aggregates or
nonmetallic minerals obtained by extraction from the mining site or with materials
transferred from off-site.

(© Manufacturing processes aimed at producing nonmetallic products for sale
or use by the Operator.

(d) Stockpiling of nonmetallic minerals for sale or use off-site and stockpiling
of waste materials.

(e) Transport of the extracted nonmetallic materials, finished products or waste
materials to or from the Mine site, whether by means of trucking over County or Town
highways, by means of a conveyor belt system, or any other means of transporting
nonmetallic minerals within the Town of Wascott.

()] Disposal of waste materials.
(9) Reclamation of the extraction site.

(11) “Normal Maintenance” means such recurring or non-recurring maintenance of the
right-of-way, roadbed, or pavement of any or all portions of the designated Town highways as are
occasioned by normal wear and tear.

(12) “NR 135 Reclamation Permit” or “NR 135 Permit” shall mean the DNR, County,
or other municipality-approved Nonmetallic Mining Reclamation Permit issued in accordance with
Wis. Admin. Code Ch. NR 135.

(13) “NR 135 Reclamation Permit Plan” or “NR 135 Permit Plan” shall mean the DNR,
County, or other municipality-approved Nonmetallic Mining Operation Plan for each Nonmetallic
Mining Site that is approved in accordance with Wis. Admin. Code Ch. NR 135.



(14)  “Operator” means any person who engages in Nonmetallic Mining Operations in
the Town.

(15) “Operator’s license” or “license” means the license required of Operators in this
Ordinance to undertake Nonmetallic Mining Operations in the Town of Wascott.

(16) “Town” means the Town of Wascott, Douglas County, Wisconsin.

(17) “Town Board” means the Town Board of the Town of Wascott, Douglas County,
Wisconsin.

(18)  “Town highway” means a highway, as that term is defined in Ch. 990, Wis. Stats.,
that is operated, maintained and repaired for purposes of facilitating public travel by the Town
under Ch. 82, Wis. Stats., et al.

(19) “Waste Material” means the non-marketable by-product that results directly from or
is displaced by extraction or that is a by-product of a manufacturing process that is scheduled for
disposal at the extraction site or some other site as part of a reclamation plan.

Section 4. Licenses

1) License Requirement. With the exception of those operations exempted under
Section 2(2), no person shall engage in a Nonmetallic Mining Operation within the scope of this
Ordinance in the Town of Wascott without first obtaining an Operator’s license from the Town
Board.

(2) License Term

@ An Operator’s license shall be granted for an indeterminate period of time,
ending with issuance of the certification of completion for reclamation of the entire Mine
Site in accord with the Operator’s Reclamation Permit. This notwithstanding, in the event
that during the term of such a license, the Town Board adopts additional police power
regulations controlling nonmetallic mining operations, each license shall be subject to
those added regulations from their effective date forward.

(b) If, initially, a license does not require entry into a highway agreement under
Section 8, but the operation changes so as to require such an agreement, the license shall be
modified at such time as when a highway agreement is entered into and requires
compliance with said agreement.

3) License Amendment. If the Town has issued an Operator’s license, the Operator
may request an amendment to that license during the license term, using the same process as the
original license application.

4 License Transfer. An Operator’s license may be transferred to a new Operator, if
the new Operator agrees to be bound by and shall comply with all terms of the license and this
Ordinance. The transfer of Operations Agreements shall be subject to approval by the Town.



(5) License Revocation. An Operator’s license may be revoked in accordance with
Section 11. Upon revocation, all rights, with the exception of reclamation activities, under that
license shall terminate. Reclamation shall be conducted pursuant to the requirements of the
Operator’s Reclamation Permit.

(6) Temporary Operator Licenses. The Town Board may grant a temporary, non-
renewable Operator’s license, not to exceed six months, for mining operations within the scope of
this Ordinance that were in existence as of the effective date of this Ordinance, provided that the
Operator certifies its operation will comply with the minimum standards as stated in Section 9 and
that the Operator submits a complete application in compliance with Section 5, within 60 days of
issuance of the temporary license.

Section 5. Procedures For Applying For A License

(1)  Application Form. The applicable Application Form for a license under this
Ordinance shall be made available by the Town Clerk or from the Town’s website.

2 Application Submittal. The applicant shall submit five (5) copies of the Application
form and all documentation as required under Section 6, to the Town Clerk, accompanied by the
non-refundable application fee of $2,500. The fee shall be made payable to “Treasurer, Town of
Wascott.” The Application form shall be signed by the Operator. In the event that the property on
which a Nonmetallic Mining Operation is proposed to take place is owned by someone other than
the applicant, the landowner shall also sign the application as evidence of the landowner’s
willingness to allow Nonmetallic Mining Operations to take place on his or her property.

3) Town Highways. The application shall identify whether or not it is the intent of the
Operator to make use of Town highways for hauling purposes. If Town highway use is required or
otherwise proposed, Section 8 shall control.

4) Initial Review by the Town Board.

€)) Preliminary Review. The Town Clerk shall forward the application to the
Town Board for its initial review to determine if additional information or professional
consultation is required to properly evaluate the application, in regards to the proposed use
of Town highways for hauling purposes, or to assess other impacts of the nonmetallic
mining operations. If no additional information or professional consultation is required, the
Town Board shall schedule the application for a hearing under sub. (5).

If the Town Board determines professional analysis or consultation is required, the
Town shall retain expert assistance and shall give written notice to the applicant that an
additional administrative fee will be charged to cover the cost of professional analysis or
consultation. The fee for expert assistance can include, but is not limited to, costs
associated with engineering, legal fees, or other environmental reviews.

(b) Additional Information. In the opinion of the Town Board or the Town
Board’s authorized agent, the Town Board may request the applicant to submit additional




information if the Town Board determines additional information is required to process a
license application.

(© Additional Fees. The additional fee for professional analysis or consultation
shall be paid before the additional review is undertaken.

(d) Professional’s Report. Once the applicant has submitted any additional
information and has paid the additional administrative fee, the retained professional
consultant(s) or analyst(s) shall report to the Town Board on whether the application meets
the requirements of this Ordinance.

5) Decision by the Town Board.

@) Notice and Hearing. Once the application is complete, any additional
information has been provided to the Town Board, and any report by a professional
consultant or analyst has been completed, the Town Clerk shall place the application on the
agenda for the next regular meeting of the Town Board. If a special meeting is warranted,
the applicant shall pay the additional fees incurred for the special meeting. The Town
Board shall set a date for a public hearing and give public notice at least fifteen (15) days
prior to the scheduled hearing, with the notice being mailed to all adjoining landowners. At
the public hearing, the Town Board shall take public comment on the proposed license.

(b) Town Board Decision. Following the public hearing, the Town Board may
take immediate action or set a meeting date at which time the Town Board shall make a
final decision on the Operator’s license. If a special meeting is warranted, the applicant
shall pay the additional fees incurred for the special meeting. The Town Board shall review
the professional consultant or analyst’s report, as well as public comments made at the
public hearing. The Town Board shall grant the license if the Board determines the
Operator will act in a manner consistent with the minimum standards as stated in Section 9,
provides copies of all permits as stated in Section 16, and operates in accordance with the
purpose of this Ordinance.

Section 6. License Application

All applicants for an Operator’s license shall submit the following information:

1) Ownership Information.

@ The name, address, phone number(s), and e-mail address of the Operator of
the Nonmetallic Mining Operation.

(b) The name, address, phone number(s), and e-mail address of all landowners
or lessors of the land on which the mining operation will occur.

(c) If the operation is subject to a lease, a copy of a fully executed lease and/or
agreement between the landowner and the Operator who will engage in Nonmetallic
Mining Operations on the proposed Mine Site.



(d) If the Operator proposes to operate from two or more Mine Sites in the
Town, he or she shall respond to the requests for information under (a)-(c) with respect to
each Mine Site.

2 Site Information and Maps.

@ The recorded legal description and parcel identification number(s) of all the
properties on which the proposed Nonmetallic Mining Operation is to be located.

(b) An aerial photo of the proposed Mine Site at a scale of 1 inch equals 660
feet.

(© A topographic map of all proposed Mine Sites, extending 2,640 feet (%2
mile) beyond the Mine Site boundaries, at contour intervals no wider than 5 feet, showing
the boundaries of the Mine Site, the location and total acreage of the Mine Site, and the
name of all Town, County, and State highways within 5,280 feet (1 mile) of the Mine
Site’s boundaries.

(d) The proposed, physical layout of each Nonmetallic Mining Operation,
including such features as road access points and proposed driveways to and from
highways, all buildings and other structures, equipment, stockpiles, storage and parking
areas.

(e A map identifying all anticipated truck haul routes between the Mine Site
and processing plants, or to other destinations. If other forms of transportation including,
but not limited to, a conveyor belt or slurry system will be used, a map of said system,
identifying properties crossed and their owners, shall be provided to the Town.

()] A vicinity map showing all of the following information:

1. The location, name, and parcel number(s) of all property owners
within 2,640 feet (%2 mile) of the Mine Site boundaries;

2. The location and labeling of all existing residential buildings within
2,640 feet (Y2 mile) of the outer perimeter of the Mine Site boundaries;

(9) A map on which all residential, agricultural and municipal wells, within
2,640 feet (Y2 mile) of the boundaries of the Mine Site, in all directions, are marked and
given a numerical identification of the location.

(h) A map with the location and name of all surface waters, including lakes,
private or public ponds, streams (including intermittent streams and headwaters), drainage
ditches, wetlands, drainage patterns and other water features on the Mine Site and within
5,280 feet (1 mile) of the Mine Site boundaries.

M A map identifying the location of all other non-contiguous sites within the



Town of Wascott and adjacent municipalities, if any, that will contribute extracted material
to the same manufacturing or processing facility for the Mine Site to which the applicant
seeks a license.

() A map showing the location of the exploratory borings at the Mine Site at a
scale of not less than 1 inch equals 660 feet and a geologic log of each exploratory boring
location.

(k) A copy of any and all borehole abandonment forms submitted to the
Wisconsin Department of Natural Resources pertaining to boreholes at the Mine Site.

() A map showing the number and location of proposed high-capacity wells,
including the estimated volumes and rates of withdrawal of water that will be extracted
from the Mine Site.

(m) A description of the distribution, depth and type of topsoil on the Mine Site.

(n) The Operator shall submit a detailed hydrogeologic report. The Operator
shall reimburse the Town for the expense of professional work or opinions in review of
such hydrogeologic report. The hydrogeologic report shall provide the following
information, as well as a description and justification of all hydrologic methods used,
including determination of existing conditions used to establish baseline data, including but
not limited to:

1. Analysis of groundwater quality of private wells within 2,640 feet (*2
mile) of the Mine Site boundaries and on the mining site consistent with Wis.
Admin. Code Ch. NR 140.20, including any periodic testing required by the Town
Board.

2. Identification of all known contaminated groundwater resources
within 2,640 feet (%2 mile) of the Mine Site boundary.

3. Identification and location of all known karst features such as
sinkholes, stream sinks, springs, caves, or faults within 2,640 feet (2 mile) of the
Mine Site boundary.

4. Identification, location and elevation of all surface waters and
headwaters within a minimum of 2,640 feet (2 mile) of the Mine Site boundary.
Elevations must include the existing water level, as well as the ordinary high water
mark where applicable.

5. Identification of all existing groundwater users (e.g. neighboring
private water-supply wells, well head protection areas, municipal wells, irrigation
wells) within 2,640 feet (%2 mile) of any portion of the Mine Site boundary
consistent with Wis. Admin. Code Ch. NR 812. Well construction reports including
well location, well depth, depth of casing, and depth to water shall be identified
where data exists.



6. Elevation of the water table, groundwater flow directions, and
groundwater velocities.

7. The information required above shall be presented in the form of a
brief report including one or more maps at a scale of not less than 1 inch equals 330
feet.

(o) The Town Board may require the applicant to provide additional relevant
hydrogeologic studies such as groundwater modeling, when:

1. Dewatering is proposed at the mining site;

2. Known contaminated groundwater resources in excess of any Wis.
Admin. Code Ch. NR 140 Preventive Action Limit exists within 2,640 feet (Y2 mile)
of the Mine Site boundary;

3. Known karst features such as sink holes, stream sinks, springs, or
caves exist within 2,640 feet (*2 mile) of the Mine Site boundary;

4. Exceptional, outstanding, and/or 303d WDNR-listed waters exist
within 2,640 feet (%2 mile) of the Mine Site boundary; or

5. Existing wells using the same or a shallower aquifer exist within
1,200 feet of the mine site.

(p) If groundwater modeling is required, the following minimum information
shall be provided:

1. Description and justification of all input data to groundwater models.
2. Calibration of all groundwater models.

3. Sensitivity analysis for all groundwater models.

4. Detailed output from the hydrologic methods including the elevation

of the water, elevation of the cone of depression caused by dewatering, groundwater
flow directions, groundwater velocities, mounding elevations, and any potential
effects on nearby surface water, springs, or users of surface and groundwater.

5. Description of the possible existence of fractures or solution cavities
in the geologic material and their effect on groundwater flow and land stability.

3) Operation Plan

@ Proposed start and end dates for the Nonmetallic Mining Operation,
including proposed start and end dates for construction related to the Nonmetallic Mining
Operation.
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(b) Description of mining methods, machinery and equipment to be used for
extraction and processing of the extracted material, and a map at a scale of not less than 1
inch equals 200 feet, showing the proposed sequence of mining, direction of mining, and
depth of mining.

(© Proposed daily hours of operation.

(d) Estimated volume of material to be extracted over the life of each Mine Site
and during the next calendar year.

(e) A description of all proposed off-Site trucking routes, together with the
frequency of traffic and the anticipated schedule of travel to be used for transporting
nonmetallic materials or products to and from the Mine Site on Town highways.

()] Any proposal to make use of surplus or groundwater in the Nonmetallic
Mining Operation, including, but not limited to, an estimate of the amount of daily water
use, water sources, pumping rates and times, and methods for handling and disposing of
water including methods used for infiltration and control of run-off, including any
applicable State or Federal permits. This informational requirement excludes use of
groundwater for sanitary use in association with drinking water and sanitary facilities for
human use.

(9) A listing and description of all hazardous materials and hazardous waste as
defined in State and/or Federal standards, including fuel supplies that will be stored on site
and a description of measures to be used for securing and storing all hazardous materials
and hazardous wastes stored on site.

(h) A description of the measures that will be used to contain and remediate any
spill or accidental discharge and notify, at minimum, the Town of Wascott Fire Chief.

(1 A listing and description of which, how and where chemicals will be used
on site, whether for the manufacturing or processing operations, in controlling dust,
maintenance or other facility needs, along with a spill prevention plan.

() If the Operator proposes blasting operations, he or she must provide the
Town of Wascott Blasting Permit number associated with the operation along with a
description of measures to be taken to control noise, dust and vibrations from the
operations, along with a statement of the proposed frequency of blasting, if any, to be used
in the operation.

(k) A description of measures to be taken to screen the operation from view
with berms, vegetative or other screening devices.

M A lighting plan for the nonmetallic mining operation, which shall include
downlighting or shielding where feasible.

4) Each applicant must submit a copy of its approved Wis. Admin. Code Ch. NR 135
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Reclamation Permit Plan and NR 135 Permit to the Town before any license under this ordinance
takes effect.

(5) If the Operator proposes to operate from two or more sites in the Town, he or she
shall respond to the requests for information under (a)- (0) and subparagraph (4) with respect to
each site.

(6) Information Demonstrating Compliance with Minimum Standards.

@ The Operator shall provide any other information necessary to demonstrate
that the mining operation will comply with the minimum standards stated in Section 9.

(b) For mining operations commencing after the effective date of this
Ordinance, the Operator shall also provide information establishing baseline conditions at
the site before mining operations commence, including the groundwater elevation across
the site, groundwater quality at the site for lead, arsenic, acrylamide or any other toxic
metal that may be present in the area or in the type of deposit from which the extraction
will be made, and the base flow of surface water within 2,640 feet (Y2 mile) of the site.

(7) Special Exceptions. The applicant can request a special exception from the
application requirements of this section if the applicant can demonstrate the information required
can be provided by alternative means or that the information is not necessary for an evaluation of
the particular mining operation, and that the public health, safety and welfare will not be adversely
affected.

Section 7. Impacts on Adjoining L.andowner’s Property Values

Operator will provide a Property Value Guaranty (“Guaranty”) to the landowners within
2,640 feet (Y2 mile) of the Mine Site boundaries, subject to the following terms and conditions.

1) Determination of Fair Market Value

@ An owner desiring to sell property shall notify Operator of that fact no later
than March 1, 2031.

(b) The owner and Operator shall then agree on an appraiser who is licensed as
a real estate appraiser in Wisconsin.

(©) In the event Operator and the owner cannot agree on an appraiser, the owner
shall select a bank or credit union in Douglas County, with whom the owner does not do
business, to provide the name of an appraiser it regularly employs to do appraisals.

(d) The appraiser selected pursuant to (b) or (c) above shall provide the
Operator and the landowner with an appraisal of the fair market value of the property,
assuming the Operator’s sand mine did not exist (“Fair Market Value™).

(e) Operator shall pay for the appraisal.
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(2 Sale of Property

@ The landowner shall then enter into a listing contract with a Wisconsin
licensed real estate broker. The listing contract shall exclude Operator as a potential buyer
so that if Operator purchases the property, no commission shall be due.

(b) Before accepting any offer of less than the Fair Market Value, the owner
shall give two (2) business days’ notice by fax, email or personal delivery, with a copy of
the offer, to Operator’s agent as designated in this Section. If notice is by fax or email, it
shall also require confirmed receipt by Operator that the notice has been received within
two (2) business days. If Operator objects in writing within two (2) business days, the
owner shall not accept such offer.

(© If the owner sells the property for less than the Fair Market Value, Operator
shall pay the owner the difference between the selling price and the Fair Market Value less
the realtor’s commission that would have been payable on that difference. Operator shall
make the payment within 30 days of the recording of the conveyance of the property.

(d) If the property is not sold within 180 days of the date of the listing contract,
Operator shall immediately purchase the property for the Fair Market Value less the
realtor’s commission that would have been paid if sold under the listing contract.

3) Applicability

@ The Guaranty shall apply only once for any property located within 2,640
feet (*2 mile) of the Mine Site boundaries and shall only be available to the property
owners as of the Effective Date of this Ordinance.

(b) Property which is for sale on the Effective Date shall not be eligible for the
Guaranty.

(©) Properties do not qualify for the Guaranty in the event the property owner
wishes to sell or otherwise convey the property to a third-party by a transaction which is
not considered an arm’s length transaction (such as a sale or gift to a relative).

Section 8. § 349.16. Wis. Stats. Highway Use Agreement
1) Impacts on Town Roads and Public Safety.

@ The Operator shall be responsible to conform its operations to the following
requirements for all haul truck operations to and from the Mine Site. Said responsibility
shall extend both to haul trucks owned by the Operator, as well as to third party trucking
services.

(b) In the event that truck hauling to or from the Operator’s Mine Site requires

travel on Town highways, the Operator shall be required to enter into a 8349.16, Wis.
Stats., highway use agreement.
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()  Within the Town, trucks used in conjunction with a Nonmetallic Mining
Operation Mine Site shall not, except in case of emergency, employ the use of compression
release (Jake) brakes.

(d) Loads carried in haul trucks on Town or County highways in the Town shall
be covered to prevent escape of dust or debris onto the highways.

(e) The Operator shall take reasonable measures to ensure that trucks traveling
to and from the Mine Site do not interfere with the safety of children being taken to or
returned from school. The Town reserves the right to impose time-of-day haul restrictions
so as to avoid conflict with bus routes.

2 8349.16, Highway Use Agreement.
@ Each Operator of a nonmetallic mining operation shall be required to enter
into a Highway Use Agreement with the Town, which shall be negotiated upon the basis of

the following factors:

1. Town and County highways in the Town which are proposed to be
utilized for hauling purposes.

2. The anticipated level of hauling truck traffic, per
day/week/month/year.
3. The tonnage or other measurement of material as described in 2

above, proposed to be hauled by each fully loaded truck.

4. Whether the haul trucks will be owned and operated by the Operator
or by third persons, and if the latter, what arrangements will be made with the truck
operator (agent or independent contractor).

5. If some or all of the hauling trucks are operated by persons other
than the Operator, the nature and extent of contractor controls proposed to be
exercised by the Operator over their use on Town highways.

6. Insurance, by type and amounts, proposed to be carried by the
Operator or third party haulers for all haul trucks to be operated in the Town.

(b) Prior to entering into an agreement for use of Town highways, a survey
shall be made of the condition and age of the highways proposed for use through an
engineer selected by the Town Board, with all costs to be paid by the Operator. Said study
shall include the following:

1. Length of Town highways to be used.

2. Estimated remaining life of highways at the time.
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3. Upgrades of pavement or roadbeds to a design standard approved of
by the D.O.T. to withstand the weight and volume of proposed haul traffic.

4. Determination of upgrades, whichever are more restrictive,
geometric designs of highways to Town or D.O.T.-approved standards to
accommaodate anticipated traffic volume; including, but not limited to, haul truck

traffic.

5. Preparation of inventory of affected Town highways and any
necessary acquisition of rights-of-way required to accommodate recommended
upgrades.

6. Description by type, haul weight, and axle of trucks proposed to be

used for hauling on Town highways.

(© In addition to requiring an Operator to finance upgrades to Town highways
as recommended by the Town’s engineer, an agreement under this ordinance shall require
the Operator to agree to the following:

1. Pay for all Exceptional Maintenance costs during and immediately
after the term of agreement.

2. Pay for Ordinary Maintenance at a rate to be determined upon the
basis of the amount of use of Town highways by the Operator in comparison with
other users.

3. Limit access to Town highways to access points designated by Town
Board.

4. Reroute haul trucks in the event of emergencies, or repairs, or
natural disasters to temporary detour routes established by the Town Board.

5. Each Highway Use Agreement shall be subject to approval by the
Town Board.

3) In the event an applicant proposes to use a conveyor belt system to transport
nonmetallic minerals through the Town, it shall first obtain all necessary easements, licenses, or
conveyances of property from private owners for this purpose and shall apply to and obtain from
the Town, with respect to Town highway crossings, and from the County and State, with respect to
their highways, easements or other permission to cross over such highways in the air or to disturb
the ground and pavement for burial of said line in and crossing the highway rights-of-way. The
applicant shall be responsible for all costs associated with approval of its highway crossing plans
including, but not limited to, Town engineering costs and all costs of opening or excavating the
right-of-way together with restoration of the right-of-way.

4) All expenses of the Town, including reasonable attorney’s fees, shall be paid to the

Town by the applicant as a condition of engaging in negotiations, whether an agreement is entered
into or not.
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(5) A Highway Use Agreement entered into by the Operator of a Nonmetallic Mining
Operation with the Town prior to the effective date of this Ordinance shall remain in full force and
effect and such an Operator shall, for the term of such Agreement, be exempt from compliance
with this Section.

Section 9. Minimum Standards of Operation

Nonmetallic Mining Operations shall be conducted in such a manner as to meet the
following requirements:

1) General Standards.

@) The Operator shall stake or otherwise mark the borders of the entire site and
shall secure the site by fencing or other appropriate measures.

(b) The Operator shall demonstrate compliance with all of the other provisions
of this Ordinance.

(©) The Operator shall have obtained a blasting permit from the Town for any
blasting operations.

(d) The Operator shall provide notice to the Town of any notices of violation,

citations, or other enforcement actions taken by any other governmental body against the
mining operation within the Town.

(2) Standards Regarding Off-Site Impacts.

@ The Operator shall undertake all reasonable measures necessary for the
control of surface water runoff from nonmetallic mining operations in order to prevent
pollution and erosion of sediment onto neighboring properties, surface water and
groundwater, and shall also comply with the standards for erosion control under Wis.
Admin. Code Chs. NR 216 and NR 151 as applicable.

(b) The Operator shall provide a buffer area around each Nonmetallic Mine Site
of a minimum of fifty (50) feet along bordering property lines and public highways. If a
berm is placed within this fifty (50) foot buffer area and it lies along a public highway, the
bottom edge of the berm shall be a minimum of ten (10) feet from the edge of the right-of-
way and shall be seeded.

(©) The Operator shall screen the mining operations from public view through
the use of berms. Berms, a minimum of 10 feet in height, above grade, and of a length to
be determined on a case by case basis, shall be installed at locations as determined by the
Town Board.

(d) The Operator shall limit normal hours of operations to 10 hours a day,
Monday through Friday, during daylight hours and not later than 6:00 pm, to minimize off-
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site impacts to residents. The Operator may submit a plan for extended hours, if it can
demonstrate that additional hours are necessary and it would be consistent with public
health, safety and welfare. The plan for extended hours is subject to Town Board approval.

(e) The Operator shall minimize light pollution, glare and light trespass from
fixed light sources while maintaining night time safety, utility, security and productivity in
the course of its operations. To this effect, lighting must be directed away from adjacent
properties to prevent light from trespassing or spilling onto those properties.

()] The Operator shall also utilize all relevant dust control measures or
appropriate best management practices as specified in Wis. Admin. Code Ch. NR 415.075.
The Mine Site’s fugitive dust plan may include, but is not limited to, the paving of the
main interior haul roads, watering processed and unprocessed stockpiles, using sweepers to
clean all paved surfaces within the mine and on the public road, minimizing the size of
stockpiles, and increasing the distance stockpiles are located from a property line beyond
the buffer zone.

(0) The Operator shall use best management practices to keep noise from
Nonmetallic Mining Operations at or below 90 dB at the Mine Site boundaries. Exceptions
to this Section are blasting activities, haul trucks entering or leaving the Mine Site, work
projects conducted for site preparation, and the construction of site improvements,
restoration or repair work. White noise backup beepers shall be installed on all equipment
requiring beepers per MSHA standards.

(h)  Blasting shall be conducted in accordance with the Town’s blasting
ordinance.

Q) Transportation of nonmetallic minerals by means of conveyor belt or slurry
systems shall be subject to (2)(b), (d), (e), (f) and (g). For purposes of designating the site
boundary for compliance purposes under (2)(b), the outer perimeter of the legal description
of each parcel of real estate through which the conveyor belt system is routed shall be
utilized. If an adjoining property owner, or Town Board under Section 8(3) of this
Ordinance, respectively, consents to the placement of a conveyor belt or slurry system
within fifty (50) feet of his or her common boundary with the property on which the
conveyor belt is located, the provisions of 2(b) shall not apply. For the purpose of this
paragraph, "adjoining property owner" shall mean a property owner other than the owner
from whom the easement or title to the right of way has been acquired. To the extent that a
conveyor belt or slurry system is located on property on which other forms or types of
Nonmetallic Mining Operations are located or take place, other than designated public
highway haul routes only, all provisions of this Section shall apply.

3 Other Standards Regarding Groundwater and Surface Water.
€)) Nonmetallic mining operations and reclamation shall be conducted in a

manner that does not result in: groundwater becoming unfit for human consumption;
significant changes from baseline conditions within 2,640 feet (2 mile) outside the Mine
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Site boundary; exceedance of any groundwater quality standard in Wis. Admin. Code Chs.
NR 140 and NR 809; or exceedance of any state or federal health advisory limits.

(b) Nonmetallic Mining Operations and reclamation shall be conducted in a
manner that does not lower the groundwater table resulting in adverse effects on surface
waters.

(© Nonmetallic Mining Operations, including any wash ponds and settling
ponds that have chemicals introduced to them, shall have 5 feet of separation distance to
bedrock and to the groundwater elevation. Those ponds shall have an impervious liner.

(d) The Operator, through the life of the Nonmetallic Mining Operation, shall
conduct a groundwater monitoring program to ensure compliance with 3(a) and 3(b) above.
Such program shall, at minimum, include the installation of monitoring wells upgradient
and downgradient of the proposed area of excavation to measure groundwater elevations,
quality, flow directions, and velocities. The Operator shall also take quarterly samples for
lead, arsenic, acrylamide and any other toxic metal that may reasonably be believed to be
present in the area.

(e) Constructed wash ponds and settling ponds shall have sufficient capacity to
contain all wastewater, sediment, and any precipitation resulting from a 100 year, 24-hour
storm event.

4) Hazardous materials.

@) All hazardous materials or chemicals shall be stored, used and disposed of
in accordance with applicable state and federal law. This includes all petroleum products
kept onsite and related to the Nonmetallic Mining Operation. They shall be stored in state-
approved fuel storage containers and shall be in accordance with all applicable standards
for storage and fueling areas. Where fueling trucks are used to refuel equipment onsite, all
fueling must occur on a fueling absorption pad to minimize any leakage.

(b) The Operator shall have a plan for responding to spills of any hazardous
materials or chemicals at the Mine Site.

(5) The Town may retain professional experts to ensure that the minimum standards are

being followed, with such fees for a professional expert(s) to be borne by the Operator.

Section 10. Use of Operations Agreement.

Q) In addition to the requirement of entering into a §349.16, Wis. Stats., Highway

Agreement under Section 8, the Town Board may negotiate the entry into an Operations
Agreement with any Operator. Such an agreement shall be negotiated pursuant to the provisions
of this Section. Except to the extent modified by the terms of an Operations Agreement, all
requirements of this Ordinance shall continue in full force and effect with respect to a given
Nonmetallic Mining Operation.

2 Purposes Served by Operations Agreement. An Operations Agreement may be
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negotiated for one or more of the following reasons:

@) To create standards of operational performance tailored to an individual
mine operator.

(b) To establish, by mutual agreement, terms and conditions of operation of a
Nonmetallic Mine.

3) An Operations Agreement shall be a complete substitute for a license granted under
Section 5, above. Each such agreement shall take into consideration and shall promote the public
health, safety, and welfare concerns that underlie this Ordinance but need not specifically enforce
or apply the specific requirements applicable to licenses where alternatives thereto are deemed to
be in the public interest.

4) Requirements. An Operations Agreement shall be in writing and include:
@) A statement identifying the Operator.

(b) The legal description of the parcel(s) identified by the Operator as the
location of his or her Nonmetallic Mining Operation.

(© The effective date and term.

(5) Negotiations. Upon engaging in negotiations toward entry into an Operations
Agreement, both the applicant and the Town shall act in good faith, but neither shall be required to
enter into an agreement simply because they entered into negotiations toward that end.

Section 11. Inspection, Enforcement Procedures and Penalties

1) Inspection. The Town Board or other authorized representative of the Town, may
make inspections to determine the compliance of operation of Nonmetallic Mining Sites in the
Town, with the minimum standards under this Ordinance, in order to safeguard the health and
safety of the public, upon showing proper identification and upon reasonable notice.

(2)  Violations. The following are violations under this Ordinance:
@ Mine Sites subject to this Ordinance, engaging in Nonmetallic Mining
Operations without a valid Operator’s license or Operations Agreement granted by the

Town Board.

(b) Failure to comply with the minimum standards and other terms of this
Ordinance.

(c) Making an incorrect or false statement in the information and

documentation submitted during the licensing process or during inspection of the operation
by the Town or its duly appointed representative.
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(d) Failure to take appropriate remedial action in response to a notice of
violation, citation, request for additional financial assurance under Section 12 or other
order issued by the Town.

3 Procedures.

The Town Board may take any appropriate action or proceeding against any person in violation of
this Ordinance, including the following:

@ Issue a notice of violation and order that specifies the action to be taken to
remedy a situation. An Operator shall be granted sixty (60) days in which to correct
violations unless circumstances exist requiring an additional period of time to effect
compliance therewith.

(b) Issue a citation in accord with the Town of Wascott Citation Ordinance.

(© Refer the matter to legal counsel for consideration and commencement of
legal action including the assessment of penalties under sub (4) and injunctive relief.

(d) License_Suspension or Revocation. After giving notice and holding a
hearing, the Town Board may suspend or revoke an Operator’s license for a violation
under sub (2).

4) Penalties.

@ Any person or entity who is adjudicated for a violation shall pay a forfeiture
of not less that $100 per violation nor more than $5,000 per violation and/or be subject to
injunctive relief. Each day a violation exists constitutes a separate violation.

(b) Any person adjudicated guilty or liable for a violation of this Ordinance
shall pay court costs and reasonable attorney’s fees. The remedies provided herein shall not
be exclusive of other remedies.

(5) The failure by the Town to take action against any past violation(s) shall not
constitute a waiver of the Town’s right to take action against any other or further violation(s).

Section 12. Financial Assurance

Q) Before any license under this Ordinance takes effect, the applicant shall
demonstrate that it is carrying insurance of such types and in such amounts as are approved of by
the Town’s insurer and shall name the Town as an additional insured. Continuous insurance
coverage shall be a condition for each license and the failure to maintain the same shall cause the
license to be automatically revoked.

2 Financial assurance may be required to be provided to the Town as a condition of
license approval in the amount necessary as determined by the Town Board or its agents for
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impacts on the following:

@ Highway repair. An amount necessary for the impacts on Town highways
incurred by Operator or contractor to Town highways during the course of Nonmetallic
Mining Operations as specified by a Highway Agreement. Such amount may include an
amount reasonably necessary for the engineering, building, rebuilding or maintenance of
Town highways and bridges, right-of-way acquisition and stormwater draining systems.

(b) Water Supply. An amount necessary to provide an alternative water supply
to potentially affected residences and agricultural operations within 2,640 feet (Y2 mile) of
the Mine Site boundaries or such other area shown to be impacted by the Operator’s
Nonmetallic Mining Operations.

3) The form of financial assurance made to the Town of Wascott shall be that form
agreed to by the Town Board and may include performance bonds, irrevocable letters of credit,
cash deposits or other measures agreed upon by the Town Board.

@) Each bond shall provide that the bond shall not be cancelled by the surety,
except after not less than ninety (90) days notice to the Town, in writing, by registered or
certified mail. Not less than thirty (30) days prior to the expiration of the ninety (90) day
notice of cancellation, the Operator must deliver to the Town a replacement bond in
absence of which all Nonmetallic Mining Operations shall cease.

(b) Each bond shall be made payable to “Town of Wascott.”

4) In the event the Town reasonably determines that the amount of financial assurance
must be increased to meet specific impacts to Town highways or water supply needs, or the
amount available has been utilized, the Town shall notify the Operator of the additional amount
needed and the basis for the request. The Operator shall have 30 days to provide the increased
amount. If the Operator fails to provide the increased amount, the Operator shall be considered to
be in violation of this Ordinance.

(5) The Operator shall also provide to the Town proof that it has provided the financial
assurance for its NR 135 Permit as required under Wis. Admin. Ch. NR 135.

Section 13. Damages to Private Water Supply

1) A property owner within 2,640 feet (¥2 mile) of the mine site may seek remedies
under subs (2)-(6) for any of the following damages to private water supply:

@ A preventative action limit or enforcement standard is exceeded in a private
water supply well on the owner’s property.

(b) A substantial adverse impact on the quantity of water from a private well on

the owner’s property occurs, including but not limited to the inability of any such well to
provide water on a continuous basis.
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(© A substantial adverse impact on the quality of water from a private well on
the owner’s property occurs, including but not limited to a water sample failing to meet the
groundwater quality standards detailed in Wis. Admin. Code Ch. NR 140.

(d) A lowering of surface waters which serve as a source of water for personal,
agricultural or municipal functions on the owner’s property to levels below base flow
levels for more than 5 days.

2 Any property owner under sub (1) seeking a remedy under this Section shall
simultaneously file a notice with the Town and the Mine Operator of the occurrence of the event
under sub (1) explaining the nature and extent of the problem.

(3)  Within 24 hours of receipt of such notice under sub (2), the Town may use funds
provided under Section 13 to provide an adequate interim water supply. The Town shall also use
funds under Section 13 to indemnify the Town for any claims filed under Wis. Stat. § 281.77(4).
An interim water supply shall continue until the Town has approved the report or plan under sub

(4).

(4)  Within 20 days of receipt of notice under sub (2), the Operator shall provide, to the
property owner and to the Town, a report that demonstrates that the impact to the property owner
was not attributable to the mining operation or a plan for a permanent alternative water supply to
be paid for by the Operator.

(5) The Town shall, in consultation with the property owner, review the report or plan
and approve or deny such plan. If the Town determines that the Mine Operator was not the cause
of damage to the private water supply, the Operator may elect to be reimbursed by the property
owner for the costs of supplying water during a period not to exceed one year.

(6) A property owner beyond 2,640 feet (%2 mile) of the mine site may apply to the
Town for use of funds under Section 13 to remedy damages to a private water supply as identified
in sub (1), provided that the property owner can demonstrate to the Town that the damage to the
private water supply was caused by the mine. If the Town determines that the damage was caused
by the mine, the property owner can utilize the remedies in subs (2) to (4).

Section 14. Waste Sand Restrictions

Waste sand originating from Nonmetallic Mine Sites outside of the Town shall not be permanently
disposed of or deposited at locations in the Town without express permission of the Town Board
provided, however, that if a Reclamation Plan granted prior to the date of this Ordinance calls for
the use of waste sand, as fill material, as part of the reclamation of the Nonmetallic Mining
Operations, the Reclamation Plan shall supersede this Section and the use of waste sand under the
Reclamation Plan shall be allowed.
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Section 15. Indemnification

The Operator shall indemnify the Town for any and all injuries or property damage caused by or as
a result of its use of Town highways except those as are caused by the negligence of the Town in
operation of its highways, subject to its statutory defenses and immunity.

Section 16. License Subject to Procurement and Retention of All Required State and
Federal Permits

The Operator shall provide a copy of all county, state and federal permits required for the
Nonmetallic Mining Operation.

Section 17. Severability

1) Should any section, clause, provision or portion of this Ordinance be adjudged
unconstitutional or invalid, unlawful, or unenforceable by a final order of a court of competent
jurisdiction, including all applicable appeals, the remainder of this Ordinance shall remain in full
force and effect.

2 If any application of this Ordinance to a particular parcel of land is adjudged
unconstitutional or invalid by a final order or by a court of competent jurisdiction, including all
applicable appeals, such judgment shall not be applicable to any other parcel of land not
specifically included in said judgment.

Section 19. Effective Date
The ordinance is effective upon publication.

The town clerk shall properly publish this ordinance as required under Sec. 60.80 (2) of Wis.
Statutes as a Class | Notice in a newspaper.

Adopted this day of , 201

Signatures of Town Board:

Town Board Chair Town Supervisor
Town Supervisor Town Supervisor
Town Supervisor Attest: Town Clerk

23



